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HIS HONOUR JUDGE SALMON:

1. This is the appeal hearing in respect of a case management decision taken by Deputy
District Judge Chappell.

2. The claimant is a tenant of the defendant, which is a social landlord. With the
assistance of solicitors, she complained that the property was in disrepair. The parties
followed the procedure set out in the Pre-Action Protocol for Housing Disrepair
Cases. A compromise was reached. Under its terms, the defendant agreed to carry out
a schedule of works within a specified timescale. Because the matter was
compromised before proceedings were issued, those terms were recorded in a
contractual document.

3. The claimant alleges that the compromise agreement was breached because some of
the works were either not carried out at all or were not carried out to a satisfactory
standard. As proceedings had not yet been issued, the claim before me is one for
specific performance of the compromise agreement and/or damages for its alleged
breach.

4. When the matter came before DDJ Chappell, the parties agreed that, although the claim
had been commenced under CPR Part 8, the existence of factual disputes as to breach
made it appropriate for the claim to continue under Part 7. Had it remained Part 8
claim, it would have proceeded on the multi-track. Once it became a Part 7 claim,
however, the court was required to determine the appropriate track for allocation.

5. DDJ Chappell concluded that the case should be allocated to the small claims track.
Her reasons were that it was, in substance, a claim for breach of contract, namely
breach of the compromise agreement; that the damages claimed were plainly below
£10,000; and that, accordingly, CPR 26.9 indicated that the normal track was the
small claims track.

6. The appellant submits that she was wrong to characterise the claim in that way and
that it was properly to be regarded as a housing disrepair claim. On that footing, it
ought not to have been allocated to the small claims track, because the cost of the
repairs and/or the value of the other relief sought plainly exceeded £1,000.

7. It is necessary to look at the provision that the appellant says means that the Deputy
District Judge was wrong. CPR 26.9 reads as follows:

“(1) The small claims track is the normal track for .....

any claim which includes a claim by a tenant of residential
premises against a landlord where—

(1) the tenant is seeking an order requiring the landlord to carry
out repairs or other work to the premises (whether or not the
tenant is also seeking some other remedy);

(i1) the cost of the repairs or other work to the premises is
estimated to be not more than £1,000; and

(111) the value of any other claim for damages is not more than
£1,000.”.....
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(4) Subject to paragraph (1), the small claims track is the normal
track for any claim which has a value of not more than £10,000

(5) Subject to paragraphs(6) and (10), the fast track is the
normal track for any claim

(a) for which the small claims track is not the normal
track; and

(b) which —

...(11) if the claim includes a claim for monetary relief is
not more than £25,000 .....”

8. The Deputy District Judge’s conclusion was that the claimant was not seeking an order
requiring the landlord to carry out repairs or other works to the premises. Rather, she

treated the claim as one seeking compliance with contractual obligations contained in the
compromise agreement, albeit obligations that consisted of carrying out specified repairs.

9. The appellant submits that that approach was wrong. On the ordinary meaning of the
rule, this case falls within it. Further, the claim originated as a housing disrepair
claim, and it cannot sensibly have been intended that, merely because the parties
compromised such a claim before issue, an alleged breach of the compromise
agreement should thereafter cease to be treated as a claim of that character and so fall
to be allocated by reference only to the general £10,000 limit.

10. In my judgment, DDJ Chappell erred in concluding that this claim did not fall within
CPR 26.9(1)(b). My reasons may be stated shortly:

(1) On its ordinary and natural meaning, the rule encompasses
the present claim.

(2) The claimant is a tenant bringing a claim against her
landlord. That is common ground.

(3) She seeks an order requiring the landlord to carry out
repairs or other works to the premises.

(4) More particularly, she seeks an order requiring the landlord
to perform the repairs identified in the compromise agreement,
which the landlord had agreed to undertake.

11. Accordingly, on a straightforward reading of the rule, this Part 7 claim is properly to
be described as one which includes a claim by a tenant of residential premises against
a landlord in which the tenant is “seeking an order requiring the landlord to carry out
repairs or other works to the premises”.

12. It is common ground that the claim also includes a claim for damages. If the appeal is
allowed, there remains a dispute as to whether the cost of the required works and/or
the damages claimed exceeds £1,000. The Deputy District Judge did not resolve that
issue because she concluded that CPR 26.9(1)(b) was not engaged at all.
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13. In my judgment, it is unnecessary to go further. However, there is additional support
for that construction. This case began, plainly, as a housing disrepair claim. The letter
before action sent pursuant to the housing disrepair protocol made clear that the
claimant alleged breaches of the landlord’s obligations under the tenancy. It identified
the alleged items of disrepair, set out that, despite notice, the defendant had failed to
remedy them, and proposed the instruction of an expert in an attempt to resolve the
dispute.

14. The respondent likewise treated it as a disrepair claim and chose to compromise it on
that basis. It cannot, in my judgment, be right that, once such a compromise is
allegedly breached, the respondent can contend that the dispute ceases to be a housing
disrepair claim and must therefore proceed on the small claims track.

15. A claim for breach of the compromise agreement will, in substance, engage many of
the same considerations as would have arisen had the original claim not been
compromised. It is likely to require factual and expert evidence as to what works were
carried out and whether they were carried out to an adequate standard. It will also
require evidence as to any loss caused by any established breach. In substance,
therefore, the trial will be a housing disrepair trial, albeit without certain issues that
might otherwise have arisen, such as notice and the scope of the original repairing
obligations.

16. For those reasons, I agree with the appellant’s submissions that:
(1) This is properly seen as a claim falling within CPR 26.9(1)(b);

(2) The CPR cannot sensibly have been intended to exclude from CPR
26.9(1)(b) a claim by a tenant seeking to enforce a compromise
agreement made in settlement of allegations of housing disrepair.

2.17. I therefore allow the appeal. The question then becomes how the case should now
proceed. The parties are agreed that I should determine allocation afresh today, rather
than remit the matter to a District Judge. I shall therefore hear submissions on:

(1) Whether CPR 26.9(1)(b)(i1) and (iii) are satisfied, the respondent
contending that the cost of the repairs and the value of the damages claim
are over £1,000, and the appellant contending otherwise; and

(2) If the small claims track is not the normal track because the cost of the
repairs or other works, and the value of any claim for damages, exceed
whether the court should nevertheless exercise its discretion to allocate the
case to the small claims track.

18. T am entitled to exercise that discretion afresh. In substance, the Deputy District Judge
did exercise the allocation discretion, but she did so on the basis of an erroneous
characterisation of the claim.

(Following further submissions)

19. Having heard further submissions, I am satisfied that this is a case in which the
normal track is the fast track. In my judgment the cost of repairs / damages will
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exceed £1,000. The court nevertheless retains a discretion to allocate a claim to a
different track. Practice Direction 26, paragraph 16(1), provides:

“Where the court is to decide whether to allocate on the fast
track a claim for which the normal track is the fast track or
allocate the claim to the fast track, unless it would mean it
cannot be dealt with justly on that track, the court will in
particular take account of limits likely to be placed on disclosure
as to the extent to which expert evidence may be necessary and
whether the trial is likely to last more than one day.”

20. CPR 26.13 identifies the matters to which the court is to have regard when
determining allocation. In my judgment, notwithstanding that the small claims track is the
normal track, this case should be allocated to the fast track. My reasons are as follows:

(1) The issues are not legally complex, but they are factually disputed and are
likely to require expert evidence directed to the adequacy and completion of
the works.

(2) I am told that there is a real dispute as to which repairs have and have not
been carried out, and as to the sufficiency of those that have been undertaken.

(3) If the case proceeds on the small claims track, recoverable expert fees will
be limited to £750. In my judgment, it is likely that the expert costs in this
case, even if a single joint expert is instructed, will exceed that figure. The
claimant would therefore be unable to recover the whole of those costs.

(4) A contested trial is likely to last one day. Although the financial value of
the claim is modest and the dispute raises no issue beyond the parties
themselves, the combination of factual dispute, likely expert evidence, and the
practical costs and consequences of small claims allocation makes the fast
track the just and proportionate forum for determination.

21. Taking all the circumstances into account, including the matters identified in CPR
26.13, I allocate the case to the fast track.

This transcript has been approved by the Judge
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